Jack F. Scherbel v. Salt Lake City Corporation : Petition for Rehearing by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
2001
Jack F. Scherbel v. Salt Lake City Corporation :
Petition for Rehearing
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc2
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Leon A. Helgren; Attorney for Appellant; H. Craig Hall; Attorney for Amicus Petitioner.
Bruce Baird; Assistant City Attorney; Attorney for Respondent.
This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Legal Brief, Jack F. Scherbel v. Salt Lake City Corporation, No. 19633.00 (Utah Supreme Court, 2001).
https://digitalcommons.law.byu.edu/byu_sc2/1698
sJ"l"i:;.. 
mis-
UTAH 
DOCUMENT 
K F U 
45.9 
.S9 
DOCKEOJQ— /^33 
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
JACK F. SCHERBEL, 
Plaintiff & Appellant, 
vs. 
SALT LAKE CITY CORPORATION, 
Defendants & Respondents. 
MURRAY CITY CORPORATION, 
Amicus Petitioner for 
Rehearing. 
Case No. 19633 
PETITION FOR REHEARING 
Leon A. Halgren 
Attorney for Appellant-Petitioner 
2574 Sage Way 
Salt Lake City, Utah 84109 
Telephone: (801) 486-9075 
Bruce Baird, Ass't. City Atty. 
Attorney for Respondents 
324 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 535-7788 
H. Craig Hall 
Attorney for Amicus Petitioner 
5025 South State Street 
P. O. Box 7520 
Murray, Utah 84107 
Telephone: 264-2640 
FILED 
MAY 311988 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
JACK F. SCHERBEL, 
Plaintiff & Appellant, 
vs. 
SALT LAKE CITY CORPORATION, 
Defendants & Respondents. 
MURRAY CITY CORPORATION, 
Amicus Petitioner for 
Rehearing. 
Case No. 19633 
PETITION FOR REHEARING 
Leon A. Halgren 
Attorney for Appellant-Petitioner 
2574 Sage Way 
Salt Lake City, Utah 84109 
Telephone: (801) 486-9075 
Bruce Baird, Ass't. City Atty. 
Attorney for Respondents 
324 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 535-7788 
H. Craig Hall 
Attorney for Amicus Petitioner 
5025 South State Street 
P. O. Box 7520 
Murray, Utah 84107 
Telephone: 264-2640 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
TABLE OF CONTENTS 
PAGE 
STATEMENT OF BASIS OF PETITION 1 
ARGUMENT 
POINT I 2 
PLANNING AND ZONING COMMISSION DECISIONS 
CANNOT BE CONSIDERED DECISIONS OF THE ZONING 
ADMINISTRATOR 
POINT II 4 
GRANTING OF CONDITIONAL USE PERMIT IS 
A LEGISLATIVE FUNCTION OF THE PLANNING 
AND ZONING COMMISSION 
CONCLUSION 5 
CASES CITED 
Chambers v. Smithfield City, 
714 P.2d 1133 (Utah 1986) 2 
STATUTES CITED 
Utah Code Ann. §10-3-1201. et seq. (1953) 1 
Utah Code Ann. §10-9-1 to 10-9-24 (1953) 2. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
H. CRAIG HALL (#1307) 
Attorney for Amicus Petitioner 
5025 South State Street 
P. 0. Box 7520 
Murray, Utah 84107 
Telephone: (801) 2 6 4 -26 4 0 
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
JACK F. SCHERBEL, 
Plaintiff & Appellant, 
vs. 
SALT LAKE CITY CORPORATION, 
Defendants & Respondents, 
MURRAY CITY CORPORATION, 
Amicus Petitioner for 
Rehearing. 
PET I'" 
No. 19633 
EHEARING 
STATEMENT OF BASIS OF PETITION 
It is respectfully submitted that the several errors or 
wrongful interpretations appear in 1 he I'ouit's decision Amicus 
Petitioner comes before the court requesting the opportunity to 
ft,] 1 ] brief and to orally argue the points which appear to be in 
error. As a city governed by the tei:m;s of the optn. -f 
government provisions of the state code, [Utah Code Ann. §10-3-
3 201 et secj, (lf:»5 3| |) and operating under the mayor/council 
option, Amicus Petitioner is directly effected by the Court ' s 
previous decision. 
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POINT I 
PLANNING AND ZONING COMMISSION DECISIONS 
CANNOT BE CONSIDERED DECISIONS OF THE ZONING 
ADMINISTRATOR. 
The Board of Adjustment is not the proper body to hear 
appeals except for appeals from decisions of a zoning administra-
tion. The denial by the planning and zoning commission of appel-
lant's request for a thirty-five unit complex was not a decision 
made by a zoning administrator. 
Beginning with the Court's decision in Chambers v. 
Smithfield City, 714 P.2d 1133, it is submitted that the Court has 
wrongfully interpreted and read Utah Code Ann. §10-9-9 (1953, as 
amended). That section provides as follows: 
Appeals to the board of adjustment may be taken by any 
person aggrieved or by any officer, department, board or 
bureau of the municipality affected by any decision of 
the administrative officer. Such appeal shall be taken 
within a reasonable time as provided by the rules of the 
board by filing with the officer from whom the appeal is 
taken and with the board of adjustment a notice of 
appeal specifying the grounds thereof. The officer from 
whom the appeal is taken shall forthwith transmit to the 
board of adjustment all the papers constituting the 
record upon which the action appealed from was taken. 
(Emphasis added) 
In Chambers, the Court stated: "The board is to be the 
appellant body for any person aggrieved by a zoning decision". 
(lb. at 1136.) Section 10-9-9 does not so provide. A close 
analysis and reading of the section reveals that "appeals to the 
board of adjustment may be taken . . . " from any decision of a 
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zoning administrator. It is respectfully submitted that the term 
"zoning administrator" does not include the decisions of a plan-
ning and zoning commission. 
The term "zoning administrator" is not defined in 
§10-9-1, et seq., or elsewhere in the Utah Code, The definition 
contained in Black's Law Dictionary, 67 (4th Ed. Rev. 1972) states 
that an administrative officer "is an officer of the executive 
department and generally of an inferi or i: ank" Certainly a 
planning and zoning commission cannot be considered to be an 
office of the executive department Examples of decisions which a 
zoning administrator migl it make fj a ~'i i • :;h appeals may be taken 
are: 
(1) wrongful application of zoning regulations; 
(2) inappropriateness of rejection of proposed site 
plan; and 
(3) mischaracterization for classification purposes of 
particular uses. 
Section 10-9-12 enumerates the powers on appeal of the 
board of adjustment. Subsection 1 reiterates that the appeal is 
from the decisions of the "administrative official". Suhsecti ons 
2 and 3 provide for original proceedings in the board of adjust-
ment and are not a factor in the court's determination in this 
case, S e c t i o n s 1 0-9 -1 3 a rid 1 4 r e i t e i: a t e th a I: t h e a p peal "is f r om 
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the administrative officer's decision and not from the planning 
and zoning commission or another source." 
POINT II 
GRANTING OF CONDITIONAL USE PERMIT IS A 
LEGISLATIVE FUNCTION OF THE PLANNING AND 
ZONING COMMISSION 
Utah Code Ann, §§10-9-2 to 10-9-4 (1953) grants the 
political subdivision, through its legislative body, the right and 
obligation to establish the mechanism and procedure for zoning of 
real property in the community. 
This is a legislative process and function. Under the 
optional form of government pursuant to Utah Code Ann. §10-3-1201, 
et seq. (1953) , those municipalities with the mayor/council form 
may establish the policy, procedure, and mechanism for the zoning 
of property within the municipality. 
These functions and duties are merely grants of authori-
ty in the zoning process which the legislative body, i.e. city 
council, has delegated to that board. The zoning administrator 
acts in an executive function by performing his administrative and 
ministerial functions and duties. 
The Planning and Zoning Commission has only the rights 
and duties as set forth by the particular zoning ordinance set 
-4-
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within the broad guidelines of state statute [Utah Code Ann, 
§§10-9-1 through 10-9-5 and §§10-9-19 to ] 0-9-24 (1953)]. 
The legislative body must establish the procedure tor 
granting conditional use permits to be given to the planning and 
zoning commi s s ion. S i ic h a i:e not manda ted by s t a te s t atute • 
Such a procedure is discretionary with the legislative 
body (city council). [Utah Code Ann. §10-9-19, (] 953)]. If the 
] e q i s 1 a f 1 v o h r»d v s o d e s i i: e :i, \ i e s i i bin i t 11 I a t 11 le c i t y c ou n c • i 1 c o u 1 d 
vest in itself all of the final decision making authority regard-
ing zoning decisions including regulation **-^ erection, 
c . . • ! • : . - r-w a . , *-.;.*. dings 
and structures, and the uses of lands." (Utah Code Ann §10-9- 4 
(1953)] . 
The mere fact that the legislature has delegated to the 
Planning and Zoning Commission a legislative responsibility does 
not change the granting of a oond i tiiona 1 use permit from .i legis-
lative function to an executive function. 
CONCLUSION 
Since Chambers was PIUIIU: i at ed in I'^ 'U'i. \ \\^ Court h.is 
wrongfully interpreted Section 10-9-9. he decisions of a 
Planning and Zoning Commission are not executive i n nature bu f a 
mere de lega t i on (i f 1 eq J s .1 a f i ve r>;- spon ri i b i I 11 y o f '" - . u <. 
council which can be eliminated by the passage r- a different 
• - 5 -
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procedure. It is respectfully submitted that a rehearing and oral 
argument be allowed, whereby this Court can reconsider its' 
present decision and the effect that it may have in the municipal 
planning process, 
DATED: May 31, 1988. 
icus Petitioner 
CERTIFICATION OF ATTORNEY 
I, H. Craig Hall, attorney of record for your Amicus 
Petitioner, certify to this Honorable Court that this petition is 
filed and presented in good faith and not for any purpose of 
delay. 
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CERTIFICATE OF SERVICE 
This is to certi fy that a tr tie and correct copy of tl le 
foregoing Petition for Rehearing was delivered to Leon A, Halgren, 
Attorney fc: Appellant-Petitioner, 2574 Sage Way, Salt Lake "-+y, 
Utah 841 r - Bruce Ba I rd, Assistant Ci try A ttorney , Attui * e : or 
Respondents, 324 South State Street, Salt Lake City, Utah 8411, by 
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